
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Terrence Bressi, 

Plaintiff, 

vs.

Michael Ford, Eric O’Dell, George
Traviolia, and Richard Saunders, 

Defendants. 

)
)
)
)
)
)
)
)
)
)
)

No. CV-04-264 TUC JMR

ORDER

Pending is Defendant United States of America' motion for summary judgment filed

February 2, 2007.   For the reasons discussed below, this motion is granted.

 I.  Procedural Background

On December 20, 2002, Defendants, officers of the Tohono O’odham Police

Department, stopped Plaintiff at a roadblock/checkpoint on a highway running through the

Tohono O’odham Nation.  Defendants detained and questioned Plaintiff, and then arrested

and cited him for violations of Arizona law.  Plaintiff filed this case against Defendants

pursuant to 42 U.S.C. § 1983 and state law. 

On September 27, 2005, the Court granted Defendants' motion to dismiss the § 1983

claims relating to the roadblock, stop, questioning, and detention of Plaintiff, clothing the

Defendants with tribal sovereign immunity for those actions.   The Court allowed Plaintiff

to continue pursuit of his  § 1983 claims for the citation and arrest, injunctive relief for future

roadblocks, and his Arizona constitutional claim for privacy. On August 22, 2006,
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Defendants Ford, O'Dell, Traviolia, and Saunders filed a motion for summary judgment

which was granted on March 28, 2007, covering these defendants with qualified immunity

for their actions.   On February 2, 2007, Defendant United States of America filed the

pending motion for summary judgment on the remaining malicious prosecution claim.

 The Court finds that the pending motion can be decided without further oral

argument, based on the extensive filings of the parties

II.  Factual Background

The general background to these claims is described in the third amended complaint

and in the Court’s previous orders. More specific facts, however, are presented in the parties’

various motions, responses and replies.  The third amended complaint alleges that on

December 20, 2002, Plaintiff was driving on Arizona State Route 86 through the Tohono

O’odham Nation when Defendants Michael Ford, George Traviola, and Eric O’Dell—all

Tohono O’odham Police Department officers—stopped him and several other vehicles at a

roadblock.  Plaintiff argued the constitutionality of the roadblock with Defendants, who

realized that Plaintiff was not a drunk driver.  When Defendants requested Plaintiff’s

identification papers, he refused to produce them.  Defendants arrested Plaintiff and cited him

for violations of A.R.S. § 28-1595(B) (failure to provide driver license or evidence of

identity) and A.R.S. § 28-622(A) (failure to comply with police officer). The complaint was

dismissed without prejudice when a copy of the citation failed to reach the Pima County

Justice Court in time in January 2003, and was dismissed again in June 2003 when the

prosecution was unable to produce records pertaining to the checkpoint as ordered by the

Justice of Peace. 
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Plaintiff seeks compensatory damages against the United Sates under the Federal Tort

Claims Act (FTCA) based on a claim of malicious prosecution.  Defendant United States

moves for summary judgment on the basis that there was probable cause to initially institute

the misdemeanor proceedings against Plaintiff, and that, along with the independent decision

of the prosecutor to go forward with the case, constitutes a complete defense to the malicious

prosecution claim.  

III. Legal Standard

Summary judgment is appropriate where there is no genuine issue as to a material fact

and the movant is entitled to judgment as a matter of law.  Fed. R. Civ. P. 56(c); Celotex

Corp. v. Catrett, 477 U.S. 317, 322 (1986).  The initial burden rests on the moving party to

demonstrate the absence of any genuine issue of material fact.  Fed. R. Civ. P. 56(a); Celotex,

477 U.S. at 323.  Once satisfied, the burden shifts to the non-moving party to demonstrate

through production of probative evidence that an issue of fact remains.  Celotex, 477 U.S. at

323-24.  The Court must accept the non-movant's evidence as true and view all inferences in

the light most favorable to the non-movant.  Eisenberg v. Insurance Co. of North America,

815 F.2d 1285, 1289 (9th Cir. 1987). 

The requirement that an issue be “genuine” relates to the quantum of evidence the

plaintiff must produce to defeat the defendant’s motion for summary judgment.  Nidds v.

Schindler Elevator Corporation, 113 F.3d 912, 916 (9th Cir. 1997).  There must be sufficient

evidence “that a reasonable jury could return a verdict for the nonmoving party.” Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  The opposing party may not rest upon the

mere allegations or denials of his pleading, but must set forth specific facts showing a genuine
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issue for trial. Id.

IV. Legal Analysis

 "The essential elements of malicious prosecution are (1) a criminal prosecution, (2)

that terminates in favor of plaintiff, (3) with defendants as prosecutors, (4) actuated by malice,

(5) without probable cause, and (6) causing damages."  Slade v. City of Phoenix, 112 Ariz.

298, 542 P.2d 550, 552 (1975).  The existence of probable cause is an absolute defense.  Id.

at 553. 

While the individual Defendants qualify as federal actors for purposes of the Federal

Tort Claims Act, they cited Plaintiff for violation of state law.  Therefore, the officers were

acting under the jurisdiction of the laws of the State of Arizona, and Arizona law applies.  See

Richards v. United States, 369 U.S. 1, 11-13 (1962).  Whether probable cause exists is a

question of law to be determined by the court.  Slade, 112 Ariz. at301. "Probable cause is a

reasonable ground of suspicion, supported by circumstances sufficient to warrant an ordinarily

prudent man in believing the accused is guilty of the offense.  The test generally applied is

whether, upon the appearances presented to the defendant, a reasonably prudent man would

have instituted or continued the proceeding."  Id.                                 

Here, Plaintiff was issued a citation for two Arizona state misdemeanor offenses for

failure to produce his driver's license in violation of A.R.S. 28-1595(B) and for refusing a 

lawful order to move his vehicle to the side of the road in violation of 28-622(A).1  The
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license in the licensee's immediate possession at all times when operating a motor vehicle.  On
demand of . . . a police officer . . . a licensee shall display the license. "  

A.R.S. § 28-622(A) provides: "A person shall not willfully fail or refuse to comply with any
lawful order or direction of a police officer invested by law with authority to direct, control or
regulate traffic."  

5

existence of probable cause is established by the clear failure of Plaintiff to (1) present his

driver's license on demand of the officer, and (2) move or exit his vehicle as directed by the

officer.  

Further, this case was handled by a Deputy County Attorney form the Pima County

Attorney's Office.  When a criminal prosecutor judges the propriety of proceeding with the

case and acts upon his own initiative in doing so, a malicious prosecution action will not lie.

Walsh v. Eberlein, 114 Ariz. 342, 345, 560 P.2d 1249, 1252 (Ariz. App. 1976).  Accordingly,

because there was clear probable cause to proceed on the two charges and because a decision

was independently made by a prosecutor to proceed with the case, there is no liability for

malicious prosecution.  

Plaintiff argues that if the roadblock was illegally operated, there can be no probable

cause for the subsequent stopping, questioning, and detaining of Plaintiff.  However, the Court

foreclosed this argument in its Order on March 28, 2007.  See Docket, Doc. # 124.

Accordingly, 

IT IS ORDERED that Defendant United States' motion for summary judgment is

GRANTED.

IT IS FURTHER ORDERED that the Clerk of Court is directed to CLOSE this case.

IT IS FURTHER ORDERED that all pending motions are DENIED as MOOT.  
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DATED this 16th day of May, 2007.
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