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10 UNITED STATES DISTRICT COURT

11 DISTRICT OF ARIZONA

12 T B .
errence reSSI,

13 Plaintiff, CIV 04-264 TUC-JM

14
vs.

15 DEFENDANTS' REPLY TO
United States of America, PLAINTIFF'S RESPONSE TO JOINT

16 Michael Ford, Eric O'Dell, George MOTION TO DISMISS
Traviolia, and Richard Saunders, (AMENDED)

17
Defendants.

18

19

20 Defendant United States of America, and Defendants Michael Ford, Eric O'Dell,

21 George Traviolia, and Richard Saunders, by and through undersigned counsel,

22 reply to Plaintiff's Response to Joint Motion to Dismiss. This amended reply is

23 based upon the accompanying memorandum of points and authorities and all
24 documents of record. -

25

26
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1 MEMORANDUM OF POINTS AND AUTHORITIES-~-~~~ 2

3 I. The United States is a crocer carty in this action.

4 Plaintiff argues that the United States is not a proper party in this action

5 because, irrespective of what the contract between the Nation and the BIA provides,

6 it cannot confer upon TOPD the authority of enforcing the Arizona motor vehicle

7 code since the federal government never possessed this authority. The Nation's

8 contract with BIA to provide law enforcement services did not need to confer any

9 such specific enforcement authority. The contract simply extends coverage of the

10 Federal Tort Claims Act to tribal employees and officers under contract with the BIA

11 when they are acting in their official capacities.

12 With respect to law enforcement, when non-Indians enter onto Indian land and

13 commit offen~es not involving an Indian victim, the tribe police have no authority to

14 prosecute them in tribal court. See Oliphant v. Suquamish Indian Tribe, 435 U. S.

15 191,211-12 (1978). Since Indian lands are not a lawless enclave for non-Indian

16 offenders, tribal officers have the inherent sovereign authority to arrest them and

17 turn them over to state authorities to be prosecuted in state courts. It is essentially

18 an extradition process. It is part of their normal duties as tribal police officers.

19 When they do so, they are acting in their official capacities and therefore are

20 '

covered by the Federal Tort Claims Act..
21

But arresting non-Indian violators on Indian land and turning them over to the
22

proper state prosecution and judicial authorities is hardly a basis for Plaintiff's
23

quantum leap in logic that that therefore converts them into state peace officers.
24

25

26

27
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1 In the analogous Bivens 1/ -§ 1983 context, merely collaborating with state officers

2 does not make a federal officer a state actor subject to the constraints of the

3 Fourteenth Amendment. Mak v. FBI, 252 F.3d 1089, 1094 (9th Cir. 2001). See

4 also, United States v. Figueroa-Soto, 938 F.2d 1015, 1020 (9th Cir. 1991)(holding

5 no double jeopardy violation for state and federal prosecutions arising out of same

6 facts; close collaboration between governments in prosecutions is the conventional

7 practice and doing so does not amount to one government being the others "tool"

8 or becoming a "sham" or "cover", citing Bartkus v. Illinois, 359 U. S. 121, 123

9 (1959)). Here there was not even any collaboration with state officers. The non-

10 Indian offenders were simply cited into state court.

11 Plaintiff's response does not dispute that Plaintiff has failed to file a proper

12 administrative claim pursuant to the Federal Tort Claims Act. Accordingly, after

13 substitution of the United States for the individual officer defendants, the First

14 Amended Complaint should be dismissed as to any common law torts that are

15 alleged in his First Amended Complaint.

16

17 II. SovereiQn immunitv did not cease to acclv where tribal officers' actions

18

19 of the Tribe's officers.

20

21
The Plaintiff argues that sovereign immunity is inapplicable to the events in this

22
case because the events occurred on a state highway and because the officers

23
were state-certified to act on non-tribal land. Neither -of these conditions, however,

24
diminish the fact that the Defendants were acting under sovereign tribal authority

25

26 1/ Bivens v.Six Unknown Agents of the Federal Bureau of Narcotics, 403 U. S.

27 388 (1971).

3

~



1 on tribal land. Instead, the Defendants remained (and still remain) protected by the

2 tribe's sovereign immunity.

3 The checkpoint at which the Plaintiff was stopped was a sobriety checkpoint and

4 was to check drivers' licenses and registrations. (Excerpt from transcript of

5 interview with Detective Ford, December 5, 2003, Exhibit 1, page 2, attached

6 hereto). 2/ The checkpoint was within the boundaries of the Tohono O'odham

7 Nation. Id at 5. Only tribal members are cited into a tribal court, and non-members

8 who were cited were cited into the appropriate county jurisdiction; this particular

9 case involved an Ajo Justice Court. Id at 5. Tribal members may not possess,

10 consume or transport alcohol within the Nation's boundaries. Id at 6- 7. One reason

11 for the sobriety checkpoints on the reservation was due to a probable higher

12 demographic rate of alcoholism on the reservation than in the general population

13 surrounding the reservation. Id at 7. And contrary to Plaintiffs assertions, Det.

14 Traviolia flatly denied that the checkpoint was set up to check for drugs or illegal

15 aliens, but instead, for DUls, driver's licenses and registrations. (Excerpt from

16 transcript of interview with Detective Traviolia, December 2,2003, pp. 3-4, Exhibit

17 2 attached hereto.) 3/

18 Plaintiff misinterprets Linneen v. Gila River Indian Community, 276 F .3d 489 (9th

19 Cir. 2002). In Linneen, the tribal officials were held to be acting in their official

20 capacity and within the scope of their authority as tribal officers on the "Community's

21

22 2 Plaintiff has supplied the Defendants with copies of an un-transcribed disk with

23 re:c.orded statements from Defendants Traviolia and Ford: Defendants, with some
-qlfflculty, have themselves now had these statements tra_nscrlbed. The statements were

24 not given under oath, nor have the Defendants reviewed the transcripts to date. But
Plaintiff has relied on them for his response, and therefore the Defendants submit at least

25 the above in reply.

26 3 If because of extraneous evidence the motion to dismiss is treated as one under Rule
56 for any reason, there is no indication that Plaintiff is making such a motion on the

27 merits of his claims; indeed, discovery has not begun in that regard at all.
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1 land." Plaintitrs argument that the rule in Linneen would not apply on a state

2 highway is wrong for several reasons, not least of which is in this case, just like in

3 Linneen, the Defendants were on tr1balland.

4 It has long been held that tribal police officers have authority to stop and

5 conduct searches for investigations of suspected state and federal law violations

6 committed by non-Indians on Indian land. See Ortiz-Barraza v. United States, 512

7 F .2d 1176, 1178 (9th Cir. 1975). Tribes possess the undisputed power to exclude

8 persons whom they deem to be undesirable from tribal lands. Duro v. Reina, 495

9 U.S. 676, 696, 110 S. Ct. 2053, 2065, 109 L.Ed.2d 693 (1991). Further, where

10 jurisdiction to try and punish an offender rests outside the tribe, tribal officers may

11 exercise their power to detain the offender and transport him to the proper

12 authorities. Id., at 697,110 S. Ct. at 2066.

13 It is also well-settled law that local law enforcement agencies may establish

14 sobriety checkpoints on public highways to eliminate and deter drunk driving.

15 Michigan Department of State Police v. Sitz, 496 U.S. 444,110 S. Ct. 2481,110

16 L.Ed.2d 412 (1990). That is what the tribal officers did in this case. Indeed, the U.S.

17 Supreme Court has recognized that the gravity of the drunk driving problem and the

18 magnitude of a state's interest in getting drunk drivers off the road weighed heavily

19 in its determination that the sobriety checkpoint in Sitz was constitutional. See

20 discussion in City of Indianapolis v. Edmond, 531 U.S. 32, 39,121 S. Ct. 447, 453,

21 148 L.Ed.2d 333 (2000). The Court also noted that states may maintain

22 checkpoints for drivers' licenses and vehicle registrations.ld. As in Sitz, the Tohono

23 O'odham Nation has a vital interest in assuring that drunk drivers are not driving on

24 the long stretch of state highway 86 that traverses the Nation.

25 Drunk drivers within the Nation's boundaries present an obvious danger to the

26 Nation's residents. Activities to deter and eliminate drunk driving directly affect the

27
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1 political integrity, the economic security, and the health and welfare of the tribe.

2 Further, this right extends to the activities of anyone driving on the Nation's land,

3 including non~lndians:

4 "A tribe may also retain inherent power to exercise civil authority
over the conduct of non-Indians on fee lands within its reservation

5 when that conduct threatens or has some direct effect on the political
integrity, the economic security, or the health or welfare of the tribe."

6
Montana v. United States, 450 U.S. 544,566,101, S. Ct. 1245,1258,67 L. Ed. 2d

7
493 (1981). The Supreme Court recognizes that this rule can apply also to non-fee

8 /
areas, that tribes may patrol and detain non-Indians on state highways when

9
suspected of violations, and that sobriety checkpoints are valid stops and seizures.

10
Sitz, supra; see also, Strate v. A-1 Contractors, 520 U.S. 438, 456, N. 11, 117 S.

11
Ct. 1404,1414, N. 11,137 L.Ed.2d 661 (1997), where the Court said:

12
"We do not here question the authority of tribal police to patrol roads

13 within a reservation, including rights-of-way made part of a state
highway, and to detain and turn over to state officers nonmembers

14 stopped on the highway for conduct violating state law."

15 The Court also cited, at id., for comparison, State v. Schmuck, 121 Wash. 2d 373,

16 850 P .2d 1332 (1993) (Indian tribal police officer has requisite authority to stop non-

17 Indian driving on public roads within the reservation to investigate possible traffic

18 violations and determine if the driver is an Indian, subject to the reservation's

19 jurisdiction, and otherwise to detain the driver and turn him over to state or federal

20 authorities.) In fact, the Nation should not be forced to stand by and simply wait for

21 Arizona police to conduct such checkpoints. As recognized by the Supreme Court,

22 "State authorities may lack the power, resources, or inclination to deal
with reservation crime. Arizona, for example, specifically disclaims

23 jurisdiction over Indian Country crimes. Ariz. Const., Art. 20, ~ 4."

24 Duro, 495 U.S. at 697,110 S.Ct. at 2066. Moreover, as has been recognized in

25 case law, the sovereign powers, authority, and jurisdiction of the Tohono Q'odham

26 Nation extends to all lands within the Reservation and to all persons and activities

27
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1 carried on within the Reservation. Tohono O'odham Nation v. Schwartz, 837

2 F .Supp. 1024, 1026 (D.Ariz. 1993), citing the Constitution of the Tohono O'odham

3 Nation, Art. I §§ 1, 2. Accordingly, tribal officers carrying out the interests of the

4 tribe in conducting the sobriety checkpoints within the Nation's boundaries on state

5 highway 86, in attempting to protect the Nation and its residents, are acting within
'\

6 the scope of their authority for the Nation, and thus, are clothed with its sovereign

7 immunity.

8 The fact that the state highway is on reservation land does not preclude the

9 Defendants from acting as tribal, not state, police officers. A tribe ~ have the

10 power to detain non-Indians traveling on public/state highways:

11 "[Tlhe facts that the events of interest here may have occurred in the
rlgnt-of-way for a state highway avails the Defendant nothing. Rights-

12 of-way running through a reservation remain Fart of the reservation
and within the territorial jurisdiction of the triba police."

13
See Ortiz-Barraza, supra, at 512 F .2d at 1180; United States v. Patch, 114 F .3d 191

14
(9th Cir. 1997) (recognizing the application of 18 U.S.C.§ 1151 to an Arizona

15
reservation, holding that public highway is still considered and deemed within Indian

16
Country).

17
Arizona's certification program pursuant to AZ POST does not- eliminate

18
immunity that otherwise protects the tribal officers acting on tribal land. The Arizona

19
Court of Appeals very recently recognized that A.R.S. §13-3874(A) provides that

20
any Indian police officer appointed by the governing body of an Indian tribe, and

21
while engaged as a law enforcement officer "who meets the qualifications and

22
training standards adopted pursuantto §41-1822, shall possess and exercise all law

23

24

25

26

27
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1 enforcement powers of peace officers in this state." 4/ State v. Nelson, -Ariz.

2 -' 90 Ariz. 206 (App. 2004). But that cannot be deemed to eliminate or waive the

3 tribe's sovereign immunity or the sovereign immunity of its officers acting in their

4 capacity as tribal police officers on tribal land. As noted above, that authority
-'

5 extends to conduct of non-Indians on fee lands within the reservation when that

6 conduct "threatens or has some direct effect on the political integrity, the economic

7 security, or the health or welfare of the tribe." Montana 450 U. S. at 566. The

8 tribe's operation and control of its own police force, especially within its borders, is

9 within those categories. Moreover, the State of Arizona has no authority to

10 eliminate that sovereign immunity merely by certifying the officers to act elsewhere

11 in the State, because a state may not deprive a tribe of its sovereign immunity

12 except as permitted by Congress, and Congress has not given states the authority

13 to do so, except through Public Law 280, which Arizona has not adopted. See 25

14 U.S. C. §1322, State v. Zaman, 194 Ariz. 442, 445-46', ~ 22 n.1 I. 984 P .2d 528, 531-

15 32, ~22, n.1 (Ariz. 1999); see also Schwartz, supra, 837 F .2d at 1029.

16 Furthermore, the Nelson court definitely recognized the tribal officer in Nelson

17 as a tribal officer, not as a state officer, even when he was exercising his state

18 authority off the reservation. Also, the court was careful to show that the

19 certification statutes were permissible for the very reason that, under the application

20 of them in that case, they did not "interfere with reservation self government". 90

21 P .3d at 21 0, ~ 14. The court held that a reservation officer's Q.f.t-reservation act was

22 authorized and effective under the certification statute. 90 P .3d at 21 0, ~ 14.

23

24

25 4 The only reference to certification related to tribal officers on which Plaintiff relies is in

26 §41-1822(d)(2), which authorizes the Arizona Peace Officer Training Board to "provide
training and related services to assist state, tribal and local law enforcement agencies to

27 better serve the public."

8



1 However, the court also recognized that activities Qli tribal land indeed were tied to

2 tribal self-government, where that is not the case far from the reservation:

3 "When 'the activity in question moves off the reservation [,] the State's
governmental and regulatory interest increases dramatically, and the federal

4 protectiveness of Indian sovereignty lessens.'"

5 Id., citing Smith Plumbing Company v. Aetna Cas. & Sur. Co., 139 Ariz. 524,530,720

6 P .2d 499, 505 (1986). State interference with tribal sovereignty where the activity

7 is on the reservation would clearly be interference with the reservation's self-

8 government, and the certification statute should not be held to so interfere.

9 Accordingly, the Plaintiff's arguments based on the presence on a state

10 highway and state certification fail, and sovereign immunity for the Defendants

11 applies.

12
III. The motion to dismiss should be aranted because there can be no

13

14

15
The discussion of quasi immunity in the motion to dismiss pertains to the lack

16
of existence of any constitutional claims, as a matter of law. The motion does not

17
open the issue of whether constitutional rights, if they applied, were or were not

18
violated. And Plaintifffaiis to offer any authority or reason against the Defendants'

19 5/
moving statement that neither the federal nor state constitutions apply here.

20
Traveling on a state highway through the reservation does not change that. See

21
e.g., Bruette v. Knope, 554 F.Supp. 301,304 (E.D.Wis.1983) (constitutional claims

22
against tribal police officers who participated in chase on state highway and then

23

24
5 In their motion to dismiss, Defendants stated: "Indian tribes are 'separate sovereigns

25 pre-existing the constitution,' and are thus unconstrained by constitutional limitations on

26 federal or state authority." R. J. Williams Company v. Fort Belknap Housing Authority,
719 F .2d 979, 981 (9th Gir. 1983)" citing Santa Clara Pueblo v. Martinez, 436 U.S. 49,56,

27 98 S.Ct. 1670, 1675, 56 L.Ed.2d 106 (1978).
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1 beat the plaintiffs were dismissed on grounds that the constitution was not

2 applicable).

3 The state constitution likewise cannot be held to apply to govern the actions

4 of these Defendants in their official roles as tribal police officers. When dealing with

5 the appropriateness of certain police actions of a tribal police officer enforcing law

6 on the reservation, tribal sovereignty and self-government, political integrity and

7 social welfare is implicated:

8 "[P]ermitting the damages sought against government officials can entail
suBstantial social costs, including the risk that fear of personal monetary

9 liability and harassing litigation wilr unduly inhibit officials in discharge of their
duties."

10

11 Anderson v. Creighton, 483 U.S. 635, 638, 107 S.Ct. 3034, 3038, 97 L,Ed.2d 523

12 (1987), citing Harlow v. Fitzgerald, 457 U.S. 800, 814 (1982). An attempt by the

13 state to regulate these officers in their tribal duties on the Nation's land, by means

14 of the State's constitution, would be an impermissible attempt to control the Tribe's

15 self-government, in violation of the rule stated in Montana, supra. Accordingly,

16 Plaintiff has failed to meet his burden of overcoming the presumption that an officer

17 is qualifiedly immune, since he has shown no such constitutional right in the first

18 instance. Gasho v. United States, 39 F.3d 1420, 1438 (9th Giro 1994).

19

20 Accordingly, Defendants respectfully request this court to grant the motion to

21 dismiss, for the reason that sovereign immunity applies, and that even if it did not,

22 there is qualified immunityand no evidence overcoming the presumption of qualified

23 immunity to constitutional claims.

24

25

26

27

10



1 Respectfully submitted this 25th day of June, 2004.

2

3
GUST ROSENFELD, P .L.C. PAUL K. CHARLTON .-

4 United States Attorney
District of Arizona
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8 Assistant U.S. Attorney
Attorneys for United States
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12 Copy mailed June 25,2004, to:

13 David J. Euchner
7465 East Broadway, Suite 201

14 Tucson, AZ 85710
Attorney for Plaintiff

15 (520) 326-3550
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