
1 GUST ROSENFELD P .L.C.
One S. Church Ave., Suite 1900

2 Tucson, Arizona 85701-1627
(520) 628-7070 .

3 RogerW.Frazier-12146 '2

4

5
Attorneys for Defendants Ford, O'Dell, Traviolia, and Saunders

6
IN THE UNITED STATES DISTRICT COURT

7 FOR THE DISTRICT OF ARIZONA

8 Terrence Bressi,

9 Plaintiff, No. CY-04-264-TUC-JMR

10
vs.

11
Michael Ford; Eric O'Dell; George Traviolia; ANSWER

12 Richard Saunders; and the United States of

13 America,

14 Defendants.

15
Defendants Michael Ford, Eric O'Dell, George Traviolia, and Richard Saunders,

16
by and through counsel undersigned, answer Plaintiffs First Amended Complaint as follows:

17
1. Answering paragraph "I", the case having been removed to Federal Court,

18
Defendants admit that jurisdiction and venue were proper in Pima County Superior Court, and

19
further allege that the case has properly been removed to the United States District Court for

20
the District of Arizona, Tucson, where jurisdiction and venue are proper.

21
2. Admit the allegations of paragraph "2".

22
3. Deny the allegations of paragraph "3", and allege that they were acting in

23
their official capacity as police officers for the Tohono O'odham Nation.

24
4. Answering paragraph "4", allege that Defendant Richard Saunders is and

25
was the captain of the Tohono O'odham Police Department, but deny that he was present or

26
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1 personally involved in the acts at the checkpoint itself. Defendants allege that the so-called

2 "roadblock" was a checkpoint for sobriety and driver's licenses and registrations, that

3 Defendant Saunders, in his capacity as police chief, requested that the checkpoint be conducted,

4 and that Defendants Ford, O'Dell and Traviolia participated in the checkpoint along with

5 additional other tribal officers.

6 5. Answering paragraph "5", Defendants admit that Plaintiff was forced to stop

7 and was approached by Lieutenant Ford, that Lieutenant Ford requested that Plaintiff show his

8 driver's license and vehicle registration, and allege that Plaintiff refused this request, and deny

9 all other allegations of said paragraph.

10 6. Answering paragraph "6", Defendants admit that Plaintiff questioned the

11 legality of the checkpoint and that Defendants concluded that he was not intoxicated, and deny

12 all other allegations of paragraph "6".

13 7. Answering paragraph "7", admit that Defendant Traviolia cited Plaintiff with

14 violations of A.R.S. § 28-1595(B) and A.R.S. § 28-622(A), and that Defendant Traviolia

15 arrested Plaintiff and required that Plaintiff wait in one of the officer's vehicles, after Plaintiff

16 refused to sign the Complaint. Admit that the complaint included a summons to appear in Pima

17 County Justice Court in Ajo on January 3,2003. Defendants are without knowledge or

18 information sufficient to form a belief as to the truth of the remaining averments of paragraph

19 "7", and therefore deny same.

20 8. Answering paragraph "8", Defendants are without knowledge or

21 information sufficient to form a belief as to the truth of the averment of how long Plaintiff was

22 detained or what Plaintiff observed, and therefore deny same. Defendants allege that Plaintiff

23 was detained for at least more than an hour. Defendants admit that they permitted some drivers

24 to proceed, and allege this occurred only because the lines at the checkpoint approached lengths

25 which led the officers to determine that the lines could become unsafe, and that the lines

26 became too long as a result of other, unforeseen events occurring on or near the highway, or
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1 possibly if such persons had just recently been through and checked at the checkpoint.

2 Defendants deny all other allegations of paragraph "8".

3 9. Answering paragraph "9", Defendants admit that the justice court dismissed

4 the complaint without prejudice on grounds that the State failed to deliver the citation to the

5 court prior to the hearing of January 3,2003, and deny all other allegations of paragraph "9".

6 10. Answering paragraph "10", admit Plaintiff sent letters of claims to

7 Defendants describing some but not all of his claims and demands for settlement, citing A.R.S.

8 § 12-821.01, but allege they are without knowledge or information sufficient to answer the

9 allegation of date and method of service, and deny the allegations of any civil rights violation

10 or that Plaintiff is entitled to any damages.

11 11. Answering paragraph" 11 ", admit that Defendant Traviolia re- filed the

12 complaint, but is without knowledge or information sufficient to admit the exact date of doing

13 so.

14 12. Answering paragraph "12", admit only that Plaintiffs attorney interviewed

15 Defendants Traviolia and Ford, and deny that he interviewed Defendants ODell or Saunders.

16 Defendants deny all other allegations of paragraph "12" and allege that the minute entry by the

17 justice court dated December 9, 2003, indicates instead that the attorney for the State told the

18 court he subpoenaed the documents, was advised they were internal documents that had not

19 been provided to him, and requested a continuance to allow him the opportunity to obtain those

20 documents, which the court denied.

21 13. Answering paragraph "13", deny the allegations of said paragraph for the

22 same reasons stated in response to paragraph "12" above, except admit that the justice court

23 dismissed the matter with prejudice, December 9,2003.

24 14. Answering paragraph "14", admit that Plaintiff generally has the

25 constitutional rights alleged, but deny that those constitutional provisions were violated by

26 Defendants, or that some or all of those rights applied to any or all acts alleged to have been
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1 done by Defendants in this case.

2 15. Answering paragraph "15", admit that Defendant Traviolia re-filed the

3 charges against Plaintiff in justice court, and deny all other allegations in paragraph "15".

4 16. Defendants deny allegations of wrongdoing and deny Plaintiff is entitled to

5 any damages in any amount.

6 17. Defendants deny allegations of wrongdoing and deny Plaintiff is entitled to

7 any damages in any amount.

8 18. Defendants deny allegations of wrongdoing and deny Plaintiff is entitled to

9 any damages in any amount and deny any basis for an injunction.

10 19. Defendants deny allegations of wrongdoing and deny Plaintiff is entitled to

11 any damages in any amount and deny any basis for attorneys' fees.

12 20. Defendants deny any and all allegations in the Plaintiffs First Amended

13 Complaint not expressly admitted herein.

14 AFFIRMATIVE DEFENSES

15 21. Defendants are entitled to immunity under tribal sovereign immunity for all

16 acts done pursuant to the their official tribal duties and all acts in this case were so done, and

17 therefore, the court lacks subject matter jurisdiction, and dismissal is warranted under Rule

18 12(b)(1), Federal Rules of Civil Procedure.

19 22. Defendants are qualifiedly immune for any claims under 42 U.S.C. § 1983

20 or otherwise, because no constitutional right existed under which a claim for relief may be

21 granted, and dismissal is warranted under Rule 12(b)(6), Federal Rules of Civil Procedure.

22 23. Defendants are qualifiedly immune under 42 U.S.C. § 1983 because their

23 actions were objectively and subjectively reasonable in believing that probable cause existed to

24 cite Plaintiff for the state law violations, to arrest him when he refused to sign the complaint,

25 and to refile the complaint, and that they did not violate any state, federal, or constitutional law

26 in so doing.
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1 24. That the checkpoint was for a proper purpose and was properly conducted

2 under all applicable law.

3 25. That Defendant Saunders was not present or personally involved at the

4 checkpoint or when Plaintiff was arrested or the complaint filed, and that there is no recovery

5 for vicarious liability or respondeat superior for a 42 U.S.C. § 1983 claim.

6 26. That the checkpoint was conducted under tribal law, not governed by the

7 Fourth, Fifth or Fourteenth Amendments to the United States Constitution, or the state

8 constitution.

9 27. There is no real, immediate or ongoing threat that Plaintiff will be subjected

10 to alleged unconstitutional acts by Defendants, and therefore Plaintiff lacks standing to seek

11 injunctive relief against Defendants.

12 28. None of the Defendants are employed by any government or subdivision of

13 the State of Arizona, but any of Plaintiffs claims made on the basis that the Defendants are so

14 employed are barred by the statute of limitations, specifically, A.R.S. § 12-821, which requires

15 that all actions against public employees shall be brought within one year after the cause of

16 action accrues, and not afterward, and any claim relating to Defendant Traviolia's re-filing of

17 the complaint are barred by A.R.S. § 12-821.01, as no claims were made for that alleged

18 offense.

19 29. The claim for malicious prosecution has been dismissed by order of this

20 Court.

21 30. Although Defendants have filed or may file a motion for reconsideration or

22 >

23

24 >

25

26 >
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1 or motion to alter or amend Order, this Answer is filed in compliance with requirements under

2 Rule 12(a)(4)(A), Federal Rules of Civil Procedure.

3 RESPECTFULLY SUBMITTED thi~ ~y of January, 2005.

4 GUS

5
By

6 Roger azier
Attorneys or Defendants ,

7 O'Dell, Traviolia and Saunders

8

9 Cop~fj£;;..ioregoing mailed
thi~~.'iday of January, 2005, to:

10
David J. Buchner

11 7465 E. Broadway, Suite 201
Tucson, AZ 85710

12 Attorney for Plaintiff

13 Gerald S. Frank, Esq.
14 405 W. Congress, Suite 4800

Tucson, AZ 85701-4050
15 United States Attorney

16 By: c1~afh(}t1aAi\

17

18

19

20

21

22

23

24

25

26
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