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5

6 Attorneys for Defendants Ford, O'Dell, Traviolia, and Saunders

7 IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

8

9 Terrence Bressi,

10 Plaintiff, No. CY-04-264-TUC-JMR

11 vs.
DEFENDANTS' REPLY TO

12 Michael Ford; Eric O'Dell; George Traviolia; PLAINTIFF'S AMENDED RESPONSE
Richard Saunders, TO MOTION FOR RECONSIDERATION

13

14 Defendants.

15

16 Defendants Michael Ford, Eric O'Dell, George Traviolia, and Richard Saunders,

17 hereby reply to Plaintiffs Amended Response to Motion for Reconsideration. This Reply is

18 pursuant to the Court's order of March 29,2005 that this matter must be treated in the posture

19 of a Rule 56 Summary Judgment, allowing for submission of evidence for that purpose. This

20 Reply is supported by the following Memorandum of Points and Authorities, and the

21 accompanying factual submissions in Defendants' Statement of Facts in Support of the Motion

22 for Summary Judgment (hereinafter "DSOF"" 1-45) and Defendants' Response to Plaintiffs

23 Separate Statement of Facts Supporting Amended Response to Defendants' Motion for

24 Reconsideration (hereinafter "RPSOF"," 1-29), all incorporated herein by reference. Since

25 there are no genuine issues of material fact supporting state action for the roadblock, stop,

26 questioning and detention of the Plaintiff, summary judgment is warranted.
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1 MEMORANDUM OF POINTS AND AUTHORITIES

2 Summary Judi!ment Standard

3 In light of the conversion of this matter to one for summary judgment,

4 Defendants have the burden to show that no genuine issue as to any material facts exists and

5 that they are entitled to judgment as a matter of law. Fed.R.Civ.P. 56(a, c); Celotex Corp. v.

6 Catrett, 477 U.S. 317, 322-33, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). The Court must accept

7 Plaintiffs evidence as true and view all inferences in the light most favorable to him in

8 determining whether he has presented evidence supporting such a genuine issue of any material

9 facts. Id., at 324; Eisenberg v. Insurance Co. of North America, 815 F.2d 1285, 1289 (9th

10 Cir .1987). Factual disputes not changing the outcome of the legal question that will determine

11 whether the Defendants are entitled to judgment as a matter of law are not material. See, e.g.,

12 Billington v. Smith, 292 F .3rd 1177, 1185 (9th Cir. 2002) (noting that genuine factual disputes

13 are immaterial if they do not change the outcome); Fed.R.Civ.P. 56(c). Accordingly, it is

14 important to frame the appropriate summary judgment question. Suzuki Motor Corporation v.

15 Consumers Union of United States, Inc., 330 F.3d 1110, 1131-32 (9th Cir. 2003). The propriety

16 of the checkpoint itself and questions of federal law are not the questions for this motion. The

17 summary judgment question here is "whether under well established § 1983 principles,

18 particularly in the Ninth Circuit, the (now amended complaint) sufficiently alleges that the

19 officers' roadblock, stop, questioning, and detention of Plaintiff, as distinct from their citation

20 and arrest of Plaintiff pursuant to Arizona law, were carried out under color of Arizona law."

21 The Defendants will set forth their facts, the law that supports their position, and

22 then address the evidence by which the Plaintiff seeks to meet his burden.

23 Defendants' Facts

24 State Highway 86 is on a right-of-way through the Tohono O'odham Nation (the

25 "Nation"), but that does not exclude enforcement of tribal traffic or criminal laws thereon.

26 (DSOF 3.) The Nation's Constitution (1986), Art. VI, § l(c)(6, 7), and its Ordinance No. 97-
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1 02, § 1.3 provide for the removal or exclusion from the Nation of non-members for traffic

2 violations if the safety of other persons is at risk. The Nation's traffic code (Arizona's Title 66,

3 1954) requires obedience to traffic laws and police officers (§§ 66-152 et seq), licenses to be

4 exhibited on demand (§ 66-272), provides fines for lack of or improper registration (Ordinance

5
52), and forbids drunk driving (Ordinance 51). (DSOF 1, 45.) The Nation's Judicial Court's

6
decision in Tohono O'odham Nation v. Ahill, et al., (1989), recognized the prevalence of

7

drunken driving and authorized tribal police to conduct sobriety checkpoints on the reservation
8

9 in the manner approved therein. (DSOF 4, 8.) Chief Saunders of the Tohono O'odham Police

10 Department ("TOPD") keeps a copy of Ahill in his office. (DSOF 2.)

11 The checkpoint in this case was conducted completely by the TOPD, using

12 TOPD equipment and vehicles, and in TOPD uniforms, without any participation by county

13 sheriffs or the Arizona Department of Public Safety. (DSOF 11.) Lt. Michael Ford of the

14
TOPD was placed with the respons~~!i~C!fp~~!!8_~~~n~~.p~~~~9P~ti~nJ_wbjs!f!_:w~-

15
for sobriety, drivers' licenses and registrations, and he authored a memorandum of assignments

16

17 (which has been found) and a briefing memorandum (which has been lost). (DSOF 2, 4, 9, 1O,

18 12 and 14.) Federal agencies such as the U.S. Border Patrol or U.S. Customs would normally

19 be given verbal notice in advance and their services requested if violations under their

20 jurisdictions arose, but they were not involved in planning or conducting the checkpoint.

21 (DSOF 18.) Detecting other crimes such as narcotics possession or transportation of

22 undocumented aliens was not a primary purpose of this checkpoint, but such crimes often

23
become evident during checkpoints stops just as they often do during routine stops for traffic

24
violations due to a high level of this type of traffic in the area. (DSOF 11, 12 and 18.)

25

26 If the drivers were tribal members, they would be cited into tribal court for
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1 violations of any traffic or Dill laws. If the drivers were detemlined to be non-members (or

2 non-Indian), and were detemlined to have violated Arizona state law, they would be cited for

3 the appropriate violation into the Pima County Justice Court at Ajo, Arizona. (DSOF 15.f

4 There is no way to know whether any particular driver arriving at a checkpoint like the one on

5
December 20, 2002 is or is not a tribal member until such time as they provide relevant

6
identification. Tribal criminal law applied not only to members of the Tohono O'odham Nation

7

8 at this checkpoint, but also to any tribally affiliated Indian, regardless of whether he or she was

9 a member of this Nation or affiliated or enrolled in another tribe or enjoys the benefits of tribal

10 affiliation. See 25 U.S.C. § 1301, and Public Law no. 102-137. Such criminal jurisdiction of

11 the Nation extends to and includes the area of the right-of-way on State Highway 86 within the

12 Nation's boundaries. See 18 U.S.C. § 1151. (DSOF16.) Tribal members have Arizona driver's

13
licenses and Arizona vehicle registrations. Persons with driver's licenses or vehicles bearing

14
plates from other states or countries also drive through the reservation on State Highway 86

15
routinely. All drivers must have a valid driver's license and a proper registration. (DSOF 17.)

16

17 On December 20,2002, the TOPD was operating under a Self-Determination

18 contact with the Bureau of Indian Affairs ("BIA") (see Public Laws 93-638 and 100-472), and

19 all of TOP D's officers were AZ-POST (Arizona Peace Officers Standards and Training Board)

20 certified and duly appointed as tribal law enforcement officers, which gave them the

21 enforcement powers of Arizona peace officers pursuant to A.R.S. § 13-3874. (DSOF2,5.)

22 Such certification provides basic law enforcement training meeting BIA standards and enables

23 TOPD officers to protect tribal lands and tribal members from non-tribal violators who commit

24 crimes, including alcohol-related offenses, within the Nation's boundaries. TOPD officers are

25 not cross-deputized as county sheriffs. (DSOF 6.) As TOPD officers, the Defendants were

26 authorized by tribal authority to patrol and make any lawful stops on State Highway 86 within
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1 the boundaries of the Nation. If a driver is deemed to have violated a state law, the TOPD

2 officers are authorized by virtue of their AZ-POST certification to enforce Arizona law.

3 However, until such an issue as to state law becomes known, and which would require officers

4 to act pursuant to state law, the officers were still fully authorized by tribal authority to stop all

5 drivers within the boundaries of the Nation, including on State Highway 86. (DSOF 7.)

6 Bressi saw the checkpoint right after coming around a curve, less than a mile

7 from the checkpoint, and then called his co-worker Andrew Tubbiolo on his cell phone to listen

8 to what occurred; Tubbiolo wrote down what he could hear transpire. (DSOF19-22.) Bressi

9 testified that two to three vehicles were pulled up serially at a time to be checked, and that he

10 did not see any cars being waved through before he was stopped. (DSOF 23.) Bressi asked Lt.

11 Ford, the first person he spoke to at the scene, what the purpose of the roadblock was. Ford

12 told him that it was a sobriety, driver's license and registration checkpoint (per Ford), that it

13 was a sobriety and document checkpoint (per Bressi), and driver's license and sobriety (per

14 Tubbiolo). Bressi is not sure if Ford indicated insurance, but he is positive Ford never

15 mentioned seatbelts. (DSOF 24.) Bressi asked Ford who was in charge and Ford indicated he

16 was the on-scene commander, gave his name and that he was with the TOPD, and then

17 requested Bressi's drivers license. (DSOF 25.) Bressi asked if they had any reason to believe

18 that he as an individual had done anything wrong, and Ford told him there was not, and then

19 again asked for Bressi's driver's license, and said that everyone was being asked the same

20 questions. (DSOF 26.) Bressi's response was that he felt in that case that he did not need to

21 comply with the officers in any way and did not even need to show his driver's license. Lt.

22 Ford and Bressi continued to discuss whether Bressi had to present his driver's license, but

23 Bressi refused to identify himself, and refused to cooperate or comply with any ofFord's

24 instructions. Ford told Bressi that ifhe presented his driver's license, which was not his own

25 personal property but the property of the state (which would be true of any tribal member's

26 license, too), it would in no way diminish his appeal as to whether he thought the checkpoint
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1 was valid or not. Bressi asked ifhe was detained or ifhe could leave, and Ford responded that

2 he could not leave until he provided the infonnation they were asking for. (DSOF 27.)

3 Lt. Ford requested Defendant Traviolia to assist him, because traffic was

4 backing up and Bressi was engaged in a lengthy conversation and a minor accident occurred

5 which Ford had to address. (DSOF27-29.) Although it did not appear to Traviolia that Bressi

6 was intoxicated, Traviolia explained to him that this was a license and registration checkpoint

7 and that they needed to see his license and registration, and thereafter he could be on his way.

8 Bressi was argumentative about not showing his license, and Traviolia asked him to step out of

9 the vehicle, which he refused to do. Rather, he sat quietly, not even responding verbally any

10 further. Traviolia told Bressi that he was under arrest for failure to show his i.d. and obeying

11 the police officer while directing traffic. (DSOF 30.) Bressi testified that Traviolia may have

12 said he was operating under ~ authority, but Bressi does not specifically recall that.

13 However, the phone line to Tubbiolo was open during this time and Tubbiolo wrote down that

14 he heard as follows: "claimed tribal police authority." (DSOF 31.)

15 Bressi's truck was blocking traffic, and Defendant O'Dell went over to assist

16 Traviolia. (DSOF 33, 35.) Bressi admits.that he knew during this time he was not free to go

17 until he showed his license. (DSOF 34.) He testified that Officer O'Dell then said "I've had

18 enough of your crap," (not the statement "Don't give me that Fourth Amendment crap" that his

19 friend Tubbiolo thinks he heard). (DSOF35.) Bressi went mute and motionless, and the

20 officers physically carried him out of the vehicle and handcuffed him, and moved his vehicle.

21 (DSOF 36-39J No one asked to search his vehicle other than asking what was in his glove

22 compartment when they were going to remove him. (DSOF 40.)

23 Only after he was removed and handcuffed and his identification obtained, was

24 he cited into state court for two state misdemeanor laws, A.R.S. § 28-1595(B) for refusing to

25 provide identity or a drivers license and A.R.S. § 28-622(A) for purposefully refusing to

26 cooperate with officers with authority to direct, control or regulate traffic. (DSOF 41.) Bressi
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1 eventually signed the citation and was pennitted to leave. (DSOF 42-43.) For all the events

2 happening from Bressi's arrival at the checkpoint up to the time his wallet and drivers license

3 were obtained and the citation written for him, there were no signs or statements by any officer

4 that any of their actions were under the authority of the State of Arizona. (DSOF44.)

5 Le2al Ar2uments

6 The common thread running through all of the case law finding state action is

7 that the actor's ability to exercise the purported power at issue was made possible only because

8 he is clothed with authority of state law. Defendants needed no such state authority here,

9 because they already had tribal authority, at least until they arrested Plaintiff and cited him for

10 state law violations. The authority for the roadblock, stop, questioning and detention derived

11 from the separate, non-state, sovereign tribal authority, and that is what distinguishes this case

12 and gives Defendants the same sovereign immunity as the tribe for their roles in those acts.

13 It has long been established that a state highway right-of-way through an Indian

14 reservation remains part of the reservation and within the territorial jurisdiction of the tribal

15 police, and that tribal police may patrol for tribal, state and federal violations, and detain

16 persons to hand over to the appropriate authority. Strate v. A-J Contractors, 520 U.S. 438, 456,

17 N.11, 117 S.Ct. 1404, 1414, N.11 (1997); Ortiz-Barraza v. US., 512 F.2d 1176 (9th Cir. 1975);

18 State v. Schmuck, 121 Wash.2d 373,850 P.2d 1332 (1993).

19 Acting "under the color of state law" traditionally requires that a defendant in a

20 § 1983 action have exercised power possessed by virtue of state law and made possible only

21 because he is clothed. with the authority of state law. National Collegiate Athletic Association

22 v. Tarkanian, 488 U.S. 179, 191, 109 S.Ct. 454, 462, 102 L.Ed.2d 469 (1988); McDade v. West,

23 223 F.3d 1135, 1140-41 (9th Cir. 2000). Where the power is possessed by virtue of tribal law,

24 and made possible because of the authority under tribal law, it is not power exercised by virtue

25 of state law and made possible only by being clothed with authority of state law.

26 In every case discussed herein in which courts found state action, whether
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1 through joint action or symbiotic relationship or otherwise, no separate authority of a non-state

2 sovereign was involved. Whether a relationship falls within § 1983 state action "can be

3 detennined only in the framework of the peculiar facts or circumstances present." Burton v.

4 Wilmington Parking Authority, 365 U.S. 715, 725-26, 81 S.Ct. 856,862,6 L.Ed.2d 45 (1961).

5 For all of the acts done prior to the citation and arrest, the Defendants, as tribal officers only,

6 would have been able to engage in these acts without AZ-POST certification, wholly under

7 tribal authority. They were neither employed by the state nor under its control or supervision.

8 Conducting a checkpoint, according to the tribal court in Ahill, was done under the sovereignty

9 of the tribe to protect the welfare and safety of persons on the reservation.

10
Specific Facts of this Case Fall Outside of Evans

11
Two material features distinguish this case from the facts in Evans v. McKay,

12
869 F.2d 1341 (9th Cir. 1989). First, the Evans court did not judge the police officers in light of

13
two separate events allowed by different authority, as Defendants have asked the court to do in

14
this case. Questions about the propriety of the tribal order were barred as against the tribe, and

15
claims as to the propriety of that order were not directed at the police officers or whether their

16
actions in just seizing the assets and going no further than the order would have been under

17
tribal as opposed to state law. This may be in part because the court detennined they were City

18
agents all along, but also because the plaintiffs did not allege claims against the officers for the

19
mere seizure. All of the plaintiffs claims against the police officers in Evans appear to have

20
arisen out of the detention and arrests, neither of which were within the tribal orders. 869 F.2d

21
at 1348, N.8. Yet in this case, Mr. Bressi urges that the initial stop, questioning and detention

22
were illegal and support § 1983 claims; But if the checkpoint, stop, questioning and detention

23
of Plaintiff were done under tribal authority, sovereign immunity applies, and also, the Indian

24
Civil Rights Act governs, requiring dismissal of those claims.

25
Second, the "peculiar" law enforcement situation in Evans is distinguishable

26
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1 from this case. Evans clearly states that the tribal court directed the police officers of the City

2 of Browning to execute its order to seize goods, which apparently were within the City of

3 Browning, and that it was the police officers of the City of Browning who executed it. 869

4 F.2d at 1343-44, and 1347-48, N.8. Although Browning was entirely within the exterior

5 boundaries of the reservation, the municipality obviously did not share the tribe's immunity.

6 See id., at 1349. Thus, the Evans police officers were not merely empowered to enforce City

7 law, they were actual agents of the municipality from the start. The case does not indicate what

8 authority they displayed when they went to make their seizures. Being BIA officers charged

9 with enforcing tribal law could not eliminate the Evans officers' City of Browning agency. In

10 the instant case, Defendants were not cross-deputized as county sheriffs (see Saunders'

11 Declaration at ~ 5), and were not agents of any state entity, like the police officers in the City

12 of Browning were. Their empowerment under AZ-POST to enforce state law did not mean that

13 all of their actions were under the color of state law. The officers had separate tribal authority

14 to do everything they did up until the point of actual arrest and citation, and were not using

15 powers of state law and made possible only by being clothed with the authority of state law.

16 The Evans analysis should only be applied to the actions taken under the Browning ordinance

17 by Browning officers, and should not be extended and broadened to hold that tribal officers

18 certified under AZ- POST replaced existing tribal authority with state law.

19 To construe Evans to apply to the facts of this case would be to say that because

20 of the AZ-POST certification, either everything the TOPD officers do is state action, or

21 everything they do that might end up involving a non-member will end up being state action

22 from the start, even if tribal law fully authorized their conduct absent any state law. This would

23 be more than is intended by the AZ-POST certification statute A.R.S. § 13-3874. See Nelson v.

24 State, 208 Ariz. 5, 9, 90 P .3d 206,210 (App. 2004) which in ~ 14, clearly indicates that statute

25 is not intended to interfere with tribal sovereignty. To interpret the A.R.S. § 13-3874

26 certification to hold that all acts with non-members by tribal officers on the reservation before
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1 the officers detemline that the violator is a non-member, and before taking any other action

2 under state law, is a direct deprivation of Indian self-detemlination exception stated in Montana

3 v. United States, 450 U.S. 544, 566, 101 S.Ct. 1245, 125867 L.Ed.2d 493 (1981). For the state

4 to give its certification to tribal officers only by virtue of their being tribal officers, and then to

5 translate action on the reservation under existing tribal authority into state action merely

6 because of the certification would violate the above principles.

7
Detention and Ouestionine of Mr. Bressi.

8
To find state action under the symbiotic relationship test, the government must

9
so far insinuate itself into the position of interdependence with a private entity that it must be

10
recognized as a joint participant in the challenged activity. Brunette v. Humane Society of

11
Ventura County, 294 F.3d 1205, 1213 (9th Cir. 2002), citing Burton v. Wilmington Parking

12
Authority, 365 U.S. 715,725,81 S.Ct. 856,862,6 L.Ed.2d 45 (1961). The Burton case

13
involved a mutually financial interdependence, where the state parking authority derived

14
needed capital by leasing to the restaurant guilty of racial discrimination, while the restaurant

15
benefited from the parking authorities' tax breaks. The financial benefit to the government in

16
Burton was an important factor in finding a symbiotic relationship, as was the intense

17
governmental plenary control over the contractor providing support to the U.S. Sinai Field

18
Mission in Dobyns v. E-Systems, Inc., 667 F.2d 1219 (5th Cir. 1982).

19
The cases finding a symbiotic relationship do not involve authority that the actor

20
could exercise under a separate, non-state, sovereign. There is no evidence here that either the

21
state or the tribal police derived any significant or mutual financial benefit from the other for

22
success, or exercised plenary control over the other party. The AZ-POST certification and

23
statute pemlitting it did not intend in any way for the state to control the tribal officers or

24
change tribal authority that the tribal officers otherwise would have absent the certification. As

25
the Court cautioned in Burton, while a multitude of relationships might appear to fall within the

26
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1 Amendment's embrace, differences in circumstances beget differences in law, limiting the

2 actual holdings to the facts of the case.

3 No State Action Derives From the "Joint Action Test" for the Checkpoint StoP.
Ouestioninl! and Detention of Plaintiff.

4
The joint action test requires that a private party be a "willful participant" with

5
the state or its agents in an activity which deprives others of constitutional rights. The private

6
party is liable under this theory, however, only if its particular actions are "inextricably

7
intertwined" with those of the government. A conspiracy between a state and a private party to

8
violate another's constitutional rights may also satisfy the joint action test. Brunette, 294 F .2d

9
at 1211. The question here of course is whether the TOPD officers' acts can fall within the

10
joint action test only by analogy to private acts under the test because they were done with

11
sovereign, tribal governmental authority.

12
In the media cases discussed in Brunette, CNN's agreement and actions with the

13
government to enter a private ranch and home with the government on the government's search

14
warrant and film the event was joint action, to be distinguished from no joint action where the

15
16 media enters at the invitation of the police, but without use of state authority to enter. The

distinguishing factor is whether state action is needed or exhibited to take the action. State
17

authority was neither needed nor exhibited by the TOPD officers for the acts in question.
18
19 Where an employer not only cooperated with police, but actively encouraged

20 police to arrest strikers and keep them off the streets and to violate their rights, there was joint

21 action. United States Workers of America v. Phelps Dodge Corporation, 865 F.2d 1539 (9th

22 Cir. 1989). Phelps Dodge (the employer) had to seek state help, because it did not have

23 separate sovereign authority to do those things. This is in contrast to the separate, tribal,

sovereign, non-state authority in this case to order and conduct the checkpoint.
24

25 Bressi cannot show that the officers were not acting with tribal authority and

26 therefore with state authority before they saw his identification and cited him for state law
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I violations. Even when they arrested him, they didn't yet know his identity. Only when it can

2 be shown the officers were acting with state authority does it become relevant to this inquiry.

3 Collins v. Womancare, 878 F.2d 1145, 1153 (9th Cir. 1989). ht this case, the TOPD officers

4 did not need the state relationship to make its decisions or act under them in conducting the

5 roadblock and other actions before learning or confirming that Bressi was a non-htdian.

6 htdeed, where officers of other agencies were needed to carry on where federal offenses

7 occurred, those officers were called in, and that was not an impediment to carrying out the

8 checkpoint. Thus, having state authority to act further if a state violation was found to have

9 occurred cannot be deemed to be the deciding factor on whether to conduct the initial activities

lOin question that were authorized under tribal law.

11 Other cases show that some entities can be deemed government entities for some

12 purposes, and not governmental entities for others. George v. Pacific-CSE Work Furlough, 91

13 F.3d 1227 (9th Cir. 1996); Gorenc v. Salt River Project, 869 F.2d 503 (9th Cir. 1989):

14 "[L ]iability attaches only to those wrongdoers who carry a badge of authority of a State and

15 represent it in some capacity, whether they act in accordance with their authority or misuse it."

16 Tribal officers who already had tribal authority to act and did not represent themselves as

17 employing state law when doing those acts should not be deemed state actors.

18 . th d I ..
The clear message of these cases IS at statements an conc uslons m one case

19
must not be indiscriminately slapped onto other situations in a blanket-like fashion. Rather, the

20 specific facts and circumstances in a particular case warrant their own analysis and result. Only

21
in this case do we have the specific facts that the officers have authority from a separate

22
sovereign and therefore, the officers did not need to invoke state authority for their acts.

23
Plaintiffs Facts do not Create Material Issues of State Action.

24
Defendants have provided a detailed factua,l response to Plaintiffs Statement of

25
Facts at pp. 12-22 of their factual Response submitted herewith. For additional reasons below,

26
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1 Plaintiff fails with this evidence to create any genuine issues of fact material to the issue of

2 state action prior to his arrest and citation under state law.

3 Plaintiff provides no authority to support an inference that lost evidence should

4 be held to contain something supporting state action. The loss of the briefing memorandum by

5 the TOPD was not even known until a year later, when attempting to obtain it for Bressi's court

6 hearing. Ford did not refuse to give it to the prosecutor, but at most said it wasn't his to give;

7 he especially did not refuse to give it in this case. It was not Ford's responsibility to maintain it

8 and he had turned it in shortly after the incident; somewhere in the process between the TOPD

9 and the Nation's Attorney General's office, it was lost. Although the Self-Determination Act

10 seeks to help Indian tribes become organized and efficient, they are far behind, and neither

11 Ford nor the other defendants caused the loss, and this case is against them, personally, not the

12 Nation or TOPD. In any event, the propriety of the checkpoint is not the issue of this motion.

13 Defendants likewise should not be held responsible for the routine destruction of tapes or any

14 records by the TOPD relating to calls to federal agencies, which had nothing to do with proving

15 state action, the subject of this motion. Moreover, that destruction was before any discovery

16 requests in this case, and the tapes were unrelated to Bressi. Spoliation instructions have been

17 held to be improper when a police department destroyed a taped conversation pursuant to a

18 retention policy. Iowa v. Langlet, 283 N.W.2d 330 (Iowa 1979). (RPSOFl, 2, 3, 5, 8, 9.)

19 Notice to the community or a place to turn around do not create an issue of fact

20 of state action. (RPSOF 4.) Patterson's employment with the TOPD was severed 18 months

21 before this checkpoint, and he is without foundation as to this checkpoint. (RPSOF 4, 12-15.)

22 These arguments are related to the propriety of the checkpoint, not state action. Bressi's

23 subjective suspicions on seeing federal officers creates no issue of state action. (RPSOF 22.)

24 The only dog was O'Dell's bomb dog that is always with him -no drug dog. (RPSOF 24, 28.)

25 None of the federal agency officer's actions affected Bressi, and he has no

26 evidence to contradict that they did not plan, conduct or control the checkpoint and, after
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1 receiving prior notification, operating within their separate jurisdictional capacity, or that there

2 were crimes detected requiring their attention, whether probable cause existed for their actions,

3 or that Dreland's actions were voluntary on his part, and that Ford denies saying there was a

4 '~oint task force". These have nothing to do with state action, and further discussion is reserved

5
for the reply to the Motion to Dismiss on the Bivens claims, which is due to be filed May 31,

6
2005. (RPSOF 5-6, 22-24, 27.) Tubbiolo's thinking he heard an unpleasant remark about

7

invoking of the Fourth Amendment also does not support state action. (RPSOF 23.) An8

9 individual officer's narrative report stating the checkpoint was for drugs or other matters is

10 without foundation, and is also not determinative of the purpose of such a checkpoint. City of

11 Indianapolis v. Edmond, 531 U.S. 32,45-46, 121 S.Ct. 447, 148 L.Ed.2d 333 (2000). (RPSOF

12 7, 25.)

13 The traffic ticket form, prior to being used, is no more state action to Bressi than

14
it is to Indians, until a violation and identity of the violator is determined. Had Bressi shown

15
his license and registration and gone on his way, no state action would have occurred (RPSOF

16

17 10.) That G-series license plates are provided by the State on Indian tribal vehicles pursuant to

18 A.R.S. § 28-2511, and Arizona Motor Vehicle Department Policy 12.2.17 does not support any

19 more of a finding of state action than if the vehicles had to be registered just like any other

20 vehicle. (RPSOF 11.) Bressi does not recall Ford asking for insurance, their conversation never

21 went that far, but insurance is a requirement for registration and thus is a connected question.

22
(RPSOF 18.) Ford knew some members, but not all 20,000 of them, nor members from other

23
Nations. (Id.) Ford's comment that the license was property of the state would be true of tribal

24
or non tribal members, and creates no issue of fact of state action. (RPSOF 19.) Looking for

25

26 seatbelt usage does not raise a state issue unless there is a violation, determined only after
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1 finding the person is a non-member, and is like finding any other violations in plain view; no

2 one mentioned seatbelts to Bressi as a ground for the checkpoint. (RPSOF 20.) The operation

3 plan of two and a half years earlier does not create an issue of state action either, even though it

4 says to look for state, federal and tribal violations. AZ-Post authority is not needed to look for

5
such things, and those were not the primary purpose of the checkpoint, and that was not the

6
memorandum used in this case. (RPSOF 21.) Likewise the plan nine months later was for a

7

8 different matter, and state and federal agencies were merely advised. (RPSOF 26.)

9 Conclusion

10 The Defendants have met their burden of showing as a matter of law that they

11 could conduct the roadblock, stop, questioning and detention of Bressi without having authority

12 under AZ-POST. Only when they learned his identity and the laws he violated did they need to

13
employ state authority in order to cite him themselves without calling state officers to do so.

14
On the other hand, Bressi has failed to meet his burden of showing a genuine issue of material

15
fact on state action for these events, and accordingly summary judgment should be granted on

16

17 them, and the propriety of the checkpoint reserved to the tribal court under the Indian Civil

18 Rights Act. Meanwhile, the Bivens issues are the subject of a separate motion, and warrant a

19 separate reply, and no ruling on Bivens should be made from this motion.

20 RESPECTFULLY SUBMITTED this may of May, 2005.

21 GUSTROSENFELDP.L.C.

22

23

By:24 Roger W. azier
Attorneys for Defendants Fo

25 O'Dell, Traviolia and Saunders

26

RWF:tcc 216376 -15-



1 
C

O
py 

of the foregoing m
ailed

this ~
r-aay 

of M
ay, 2005, to:

2
D

avid J. E
uchner

3 
7465 E

. B
roadw

ay, S
uite 20 1 

:~

T
ucson, A

Z
 85710

4 
A

ttorney for P
laintiff

5

B
y:

678910

11121314

151617

1819

20

212223

I 
24

2526

R
W

F
:tcc 

216376 
-16-


