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10 UNITED STATES DISTRICT COURT

11 DISTRICT OF ARIZONA

12 T B .
errence reSSI,

13 Plaintiff, CIV 04-264 TUC-JM

14
vs.

15 DEFENDANTS' OPPOSITION TO
United States of America, PLAINTIFF'S MOTION TO REMAND

16 Michael Ford, Eric O'Dell, George CASE TO SUPERIOR COURT OF
Traviolia, and Richard Saunders, ARIZONA AND REPLY TO

17 OBJECTION TO SUBSTITUTION
Defendants. OF UNITED STATES AS PARTY

18 FOR INDIVIDUAL DEFENDANTS

19

20 Defendant United States of America, and Defendants Michael Ford, Eric O'Dell,

21 George Traviolia, and Richard Saunders, by and through undersigned counsel,

22 oppose Plaintiff Bressi's Motion to Remand Case to Superior Court of Arizona and

23
hereby reply to Plaintiff's Objection to Substitution of United States as Party for

24
Individual Defendants. This opposition and reply are based upon the accompanying

25
memorandum of points and authorities and all documents of record.
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1 MEMORANDUM OF POINTS AND AUTHORITIES

2

3 I. REPLY TO OBJECTION TO SUBSTITUTION OF UNITED STATES

4

5 Plaintiff objects to the substitution of the United States as party for the individual

6 Tohono O'odham Police Department (TOPD) officers on the ground that the officers

7 were acting in the capacity as state officers and not federal or tribal officers when

8 they cited Plaintiff into Arizona state court for a traffic citation.

9 As noted in Defendants' Motion to dismiss, the U. S. Attorney General's

10 delegate's certification of scope of employment is prima facie evidence that the

11 federal employees were acting within the scope of their employment and is

12 conclusive unless challenged. Billings v. United States, 57 F .3d 797, 800(9th Giro

13 1997). When challenged "[T]he party seeking review bears the burden of

14 presenting evidence and disproving the Attorney General's decision to grant or deny

15 scope of employment certification by a preponderance of the evidence." Green v.

16 Hall, 8 F .3d 695, 698 (9thCir. 1993). The Attorney General's scope of employment

17 certification is subject to de novo review in both the district court and on appeal. An

18 evidentiary hearing on the issue of certification is not mandated in this circuit.

19
Pelletier v. Federal Home Loan Bank of San Francisco, 968 F .2d 865, 874 (9th Cir.

20
1992). Scope of employment determinations under the Westfall Act are governed

21
by state law. Pauly v. U. S. Dept. of Agriculture, 348 F .3d 1143, 1151 (9th Cir 2003).

22
Under Arizona law an employee's action is within the scope of employment if:

23
(A) it is of the kind the employee is employed to perform;

24
(B) it occurs substantially within the authorized time and space limit;

25
(C) and it is actuated at least in part by a purpose to serve the master.

26
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1 Smith v. American Express Travel Related Service, 179 Ariz.131, 135; 876 P .2d

2 1166, 1170 (Ariz. Ct of App. 1994).

3 In this case, Plaintiff has failed to present evidence disproving the Attorney

4 General's certification. Plaintiff states at paragraph 4 of his objection:

5 Defendants Ford and Traviolia gave interviews with Bressi's defense counsel
Marc Victor and expressly stated that they were acting as peace officers of the

6 State of Arizona with regard to this incident. In so doing, the Defendants
expressly waived their their right to be considered as federal employees..."

7

Plaintiff submitted as an exhibit to his objection to substitution an audio disc of Lt.
8
9 Ford"s and Officer Traviolia's interviews with Plaintiff's attorney in the traffic court

10 case, Marc Victor. The statements of the two officers are not quite as represented

11 in the above quote. There was certainly no "express waiver of their right to be

12 considered as federal employees..." They did not even expressly state that they

13 were acting as peace officers of the State of Arizona with regard to, this incident.

14 They merely acknowledged that they had Arizona peace officer authority to arrest

15 for state law violations. Officer Traviolia stated:

16 Traviolia: Currently I have been with the Tohono O'odham Police
Department for 3-1/2 years. I have been a detective for just

17 over 2 years now.

18 Victor: Will you spell the name of the police department, please?

19 Traviolia: Tohono O'odham.

20 Victor: And that's Indian Reservation Police Department or something?

21 Traviolia: Yes.

22 Victor: Two years a detective?

23 Traviolia: Yes.

24 Victor: Were you a police officer before that?

25 Traviolia: No, I was not.

26 Victor: Did you work for another department?

27
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1 Traviolia: No.

2 Victor: You are a sworn police officer then?

3 Traviolia: Yes.

4 Victor: Jurisdiction state wide?

5 Traviolia: Yes.

6 Victor: I am not real familiar with exactly what is required to become a

7 police officer? Or an academy that you go to?

8 Traviolia: Exactly, we go to a state certified academy.

9 Victor: Ok. So you can make an arrest any where for any crime in
Arizona, in this state?

10
Traviolia: Yes.

11
Victor: Gotcha. You also have authority to direct traffic?

12
Traviolia: Yes.

13
Victor: Gotcha. OK. So what have you been doing for those 3 %

14 years?

15 Traviolia Doing? I was on patrol for the first 1-1/2 years and for then past
16 2 years I have been in criminal investigations dealing with all

types of crime.

17 Victor: Criminal investigations for the past two years?

18 Traviolia: Yes.

19 -Victor: So you were in criminal investigations in December 20, 2002?

20 Traviolia: Yes, I was.

21
Victor: How come were you working a road block?

22
Traviolia: They need extra people and they call on us to help out.

23
Victor: So this was sort of something in addition to your regular duties?

24
Traviolia Yes.

25
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1 Officer Ford's statement was similar:

2 Victor: ~hat would be fine. And uh, let's see, you're a sworn police officer

right?3
4 Ford: That's correct.

5 Victor: How long have you been a police officer?

6 Ford: Uh, it's about 7 years now.

7 Victor: OK, and uh, statewide jurisdiction?

8 Ford: Uh, I'm an Arizona state certified police officer and I am employed by
the Tohono O'odham Nation.

9
Both the above quoted portions statements are at the very beginning of their

10
respective taped statements. At no point on the audio disc of their statements does

11
either officer "...expresslywaive their right to be considered as federal employees..."

12
They clearly state that they were TOPO officers. Nor does the audio disc establish

13
that the Defendant TOPO officers were in any way acting outside the scope of

14
employment as determined by Arizona law. They were enforcing traffic laws within

15
the boundaries of the Nation which is precisely what a police officer is hired and

16
trained to do. Their traffic checkpoint duties were being conducted within

17
authorized time and space limits, and they were clearly actions undertaken with a

18
purpose to serve the interests of the Nation.

19
Attached hereto as Exhibits A and B are the declarations of Chief Saunders and

20
21 Lt. Ford. They clearly establish that the DUI sobriety checkpoint was set up within

22 the boundaries of the Tohono O'odham Nation (Nation), that it was conducted solely

23 by TOPD officers in TOPD uniforms using TOPO equipment and marked TOPO

24 vehicles. The purpose of the DUI sobriety checkpoint was to reduce the incidence

25 of impaired driving on the reservation irrespective of whether the violators were

26 tribal or non-tribal. Neither DPS nor the Pima County Sheriff's Office routinely patrol

27

5

--~--- _::c'1'_~



1 that 90-mile portion of State Route 86 that traverses the Nation. .

2 Plaintiffs objection fails to apprehend the unique jurisdictional problems on an

3 Indian reservation. Non-Indian violators cannot be prosecuted in tribal court for

4 victimless crimes. Oliphant v. Suquamish Indian Tribe, 435 U. S. 191, 211-12
I

5 (1978)(holding that an Indian tribe's exercise of criminal jurisdiction over non-

6 Indians is inconsistent with the domestic-dependent status of the tribes and that

7 tribes may not assume such jurisdiction without congressional authorization).

8 Consequently, tribal police officers must cite non-Indian violators into state court for

9 traffic violations. Accordingly, the TOPO officers are state certified under standards

10 set by Arizona Peace Officers and Training Board (AZ POST) pursuant to A.R.S.

11 § 41-1822, and possess law enforcement powers of Arizona peace officers pursuant

12 to A.R.S. § 13-3874. This by no means diminishes their status as tribal police

13 officers, and Plaintiff cites no authority to the contrary. Indeed, the language of

14 A.R.S. § 13-3874(A) specifically states:

15 While engaged in the conduct of his employment any Indian police officer who

16 is appointed by the bureau of Indian affairs or the governing body of an Indian
tribe as a law enforcement officer ...shall possess and exercise all law

17 enforcement powers of peace officers in this state.

18 (Emphasis supplied.) Subsection (B) of that same statute goes on to specify that

19 the tribal officer's agency and not the state shall be liable for any acts of the officer

20 who is acting within the scope of his employment or authority.

21 Accordingly, Plaintiffs objection to substitution of the United States as party for

22 the individual officers on the common law tort claim should be overruled.

23
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1 II. RESPONSE IN OPPOSITION TO MOTION TO REMAND CASE TO

2 SUPERIOR COURT OF ARIZONA.

3

4 The Westfall Act provides that the Attorney General's certification "shall

5 conclusively establish scope of employment for purposes of removal." 28 U.S.C. §

6 2679( d) (2). Accordingly, a federal court may not remand cases removed under

7 the Westfall Act once the Attorney General or his designee executes a scope

8 certification, even if the court rejects certification and finds that the employee's

9 conduct was outside the scope of employment. Meridian International Logistics,

10 Inc., v. United States, 939 F. 2d 740, 744 (9th Cir. 1991). See also, Gutierrez De

11 Martinez v. Lamagna, 515 U. S. 417 (1995) (Dicta: plurality opinion plus three

12 dissenters appear to agree that the certification is conclusive with respect to

13 removal).

14 Accordingly, Plaintiff's Motion to Remand Case to Superior Court of Arizona

15 should be denied.

16 Respectfully submitted this ~ day of June, 2004.

17

18
GUST ROSENFELD, P .L.C. PAUL K. CHARLTON

19 United States Attorney
District of Arizona

20

21 ~~<P .z..£22 I
raid S. Frank

23 Assistant U.S. Attorney
Attorneys for United States

24
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1 Copy mailed June JL, 2004, to:

2 David J. Euchner

3 7465 East Broadway, Suite 201
Tucson, AZ 85710

4 Attorney for Plaintiff
(520) 326-3550
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DECLARATION OF RICHARD SAUNDERS

1. I, RICHARD SAUNDERS, make these statements in this declaration based
on my personal knowledge.

2. I am the Chief of Police of the Tohono O'odham Police Department
(TOPD) of the Tohono O'odham Nation (Nation). On December 20, 2002,
I was the Acting Chief of Police of TOPD. I am familiar with the training
and operational procedures of the TOPD.

3. The Tohono O'odham Nation is a federally recognized Indian tribe. I am
an enrolled member of the Nation.

4. On December 20, 2002, the TOPD was operating under a contract with the
Bureau of Indian Affairs (BIA) pursuant to the Indian Self Determination
Act, Public Laws 93-638 and 100-472. All TOPD officers are AZ POST
(Arizona Peace Officer Standards and Training Board) certified and duly
appointed as tribal law enforcement officers. They possess the law
enforcement powers of Arizona peace officers pursuant to A.R.S. § 13-
3874. Lt. Michael Ford, Officer George Traviolia and Officer Eric O'dell
were so certified and appointed as TOPD officers on December 20,2002.

5. TOPD officers are certified by AZ POST because such certification
provides basic law enforcement training meeting BIA standards and
because it enables TOPD officers to protect tribal lands and tribal
members from non-tribal violators who commit crimes, including alcohol-
related offenses, within the Nation's boundaries. TOPD officers are not
cross-deputized as county sheriffs.

6. On December 20, 2002, TOPD officers conducted a driving under the
influence (DUI) sobriety checkpoint on State Route 86 at or near milepost
143 within the boundaries of the Nation. I was not present at that traffic
checkpoint, but I had directed my officers to conduct the checkpoint, and
have participated in similar checkpoints within the Nation. Similar DUI
sobriety checkpoints have been conducted at that location and at various
other roads within the confines of the Nation. The purpose of these DUI
sobriety checkpoints is to reduce the incidence of impaired driving on the
reservation. Such checkpoints have proven to be effective in reducing
impaired driving on the Nation's roadways, thereby making highway travel
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safer.

7. Tribal members found at the checkpoint to be in violation of tribal traffic or
DUI laws are cited into tribal court. Non-tribal members are cited for the
appropriate violation of Arizona state law into one of three county justice
courts (Pima, Pinal, Maricopa). If necessary, impaired tribal drivers are
taken to the jail at Sells; similar non-tribal impaired drivers are taken to the
nearest county jail facility~

8. The DUI sobriety checkpoints conducted on the Nation are conducted
entirely by TOPO with no participation by the Arizona Department of Public
Safety (OPS) or county sheriffs. The checkpoints are planned and
operated by TOPD officers in TOPO uniforms using TOPD equipment and
marked TOPO police vehicles. U. S. Border Patrol and U. S. Customs do
not participate in the checkpoints and are only called to the checkpoint by
TOPD officers when needed to assist in federal immigration or narcotics
violations.

9. Neither DPS nor the Pima County Sheriff's Office routinely patrol the
approximately 90 miles of State Route 86 that traverses the Nation.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on June, L, 2004. ~ ./ 4;;:l /,

t~~f((rB'4~~~t~~4

Subscribed and sworn to before me thisll&- day of June, 2004.

(""-~ 11.1.1 N\" j I ) () jt~--o-.t~V.b ~+v~-~'.~~ IV\) v ~v V-f..." "OFFICIAL SEAL"

Notary Public Seal: tiJ LucindaO.Dolores Notary Public.Arizona

-.:Jim a County

..My (,;ommlssion Expires 1'1'2007
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DECLARATION OF MICHAEL FORD

1. I, MICHAEL FORD, make these statements in this declaration based on
my personal knowledge and review of the police file on this incident.

2. I am a duly appointed officer of the Tohono O'odham Police Department
(TOPD) of the Tohono O'odham Nation (Nation) and have the rank of
lieutenant. I am certified by AZ POST, the Arizona Peace Officers
Standards and Training Board as established pursuant to A.R.S. §41-
1822.

3. The Tohono O'odham Nation is a federally recognized Indian tribe.

4. On December 20, 2002, I supervised the operation of a driving under the
influence (DUI) sobriety checkpoint at or near milepost 143 on State Route
86 within the boundaries of the Nation. The purpose of this DUI sobriety
checkpoint was to reduce the incidence of impaired driving on the
reservation.

5. Tribal members found at the checkpoint to be in violation of tribal traffic or
DU I laws were cited into tribal court. Alcohol found in tribal members'

~

vehicles was confiscated. Non-tribal members were cited for the
appropriate violation of Arizona state law into Pima County Justice Court at
Ajo, Arizona.

6. The DUI sobriety checkpoint conducted on December 20, 2002, was
conducted entirely by TOPD with no participation by the Arizona
Department of Public Safety (DPS) or the Pima County Sheriff's Office,
although both agencies are usually notified that such checkpoints will be
set up and probably were so notified on that occasion. The checkpoint
was planned and operated by TOPD officers in TOPD uniforms using
TOPD equipment and marked TOPD police vehicles. U. S. Border Patrol
and U. S. Customs did not participate in the actual operation of the
checkpoint and were only called to the checkpoint by TOPD officers when
needed to assist in federal immigration or narcotics violations. There were
no Border Patrol or Customs vehicles at the December 20 checkpoint
when it was initially set up. After a period of about two hours, Border
Patrol was called to the checkpoint to take custody of one or more
undocumented aliens that were encountered during the checkpoint
operation. U. S. Customs was also called to the checkpoint when drugs

1



were found in a vehicle.

7. Neither DPS nor the Pima County Sheriff's Office routinely patrol the
approximately 90 miles of State Route 86 that traverses the Nation.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on June~, 2004.

MIC
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