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May 30, 2005

Senator John Kyl
7315 North Oracle Road, Suite 220
Tucson, Arizona 85704

Re.: DHS/BP misconduct

Senator Kyl;

I am in receipt of correspondence from your office dated May 16, 2005 in response to, my complaint
regarding a temporary suspicionless Border Patrol checkpoint setup over 40 miles North of the
international border along Arizona SR86. In your correspondence, you included a response from
Robert Roll acting' on behalf of Chief Patrol Agent Michael Nicley of the Tucson Sector. The
purpose of this letter is to respond to several misrepresentations made by Mr. Nicley in his response

to you.

On several occasions, Mr. Nicley references U.S. Supreme Court case US. v. Martinez-Fuerte as
controlling and refers to the suspicionless checkpoint in question as a 'tactical checkpoint'. What Mr.
Nicley fails to mention is that the checkpoint was in reality a 'temporary checkpoint' and the ruling in
Martinez-Fuerte deals solely with whether or not individuals can be stopped and briefly questioned
absent reasonable suspicion at permanent checkpoints such as those located in Sarita, Texas & San
Clemente, California. US. v. Martinez-Fuerte does not address 'tactical' or 'temporary' checkpoints
such as the one in question and consequently Mr. Nicley's reliance on this case to justify the
unconstitutional actions of his agents is unfounded. A few quotes from the case appear below:

" We are concerned here with permanent checkpoints, the location of which are chosen on

the basis of a number offactors." -Justice Powell in U.S. v. Martinez-Fuerte

"We note here only the substantiality of the public interest in the practice of routine stops
for inquiry at permanent checkpoints, a practice which the Government identifies as the
most important of the traffic-checking operations." -Justice Powell in U.S. v. Martinez-Fuerte

"Our holding today, approving routine stops for brief questioning (a type of stop familiar to
all motorists) is confined to permanent checkpoints. We understand of course that neither
longstanding congressional authorization nor widely prevailing practice justifies a
constitutional violation. " -Justice Powell in U.S. v. Martinez-Fuerte, footnote #19

Indeed, given the limited scope of the ruling in U.S. v. Martinez-Fuerte coupled with related
Supreme Court rulings where past Border Patrol practices of stopping vehicles via roving patrol to
ask questions and/or search vehicles absent reasonable suspicion were deemed unconstitutional along
with similar searches at permanent checkpoints, there would appear to be no constitutional basis
behind the current Border Patrol practice of stopping vehicles at temporary checkpoints to ask
questions and divert some vehicles to secondary inspection areas for more intensive scrutiny.



Mr. Nicley also indicates that U.S. v. Martinez-Fuerte allows his agents to refer vehicles to secondary
inspection areas absent individualized suspicion. Once again, Mr. Nicley either hasn't read the very
case he references or is misrepresenting the Supreme Court decision. In Justice Powell's delivery ofthe court's majority opinion, he states in pertinent part: '

"The defendants arrested at the San Clemente checkpoint suggest that its operation
involves a significant extra element of intrusiveness in that only a small percentage of cars
are referred to the secondary inspection area, thereby 'stigmatizing' those diverted and
reducing the assurances provided by equal treatment of all motorists. We think defendants
overstate the consequences. Referrals are made for the sole purpose of conducting a
routine and limited inquiry into residence status that cannot feasibly be made of every
motorist where the traffic is heavy. " -Justice Powell in U.S. v. Martinez-Fuerte

As such, it's obvious that absent probable cause the primary purpose of the secondary inspection area
is limited to asking questions related to the nationality of vehicle occupants at times when the flow of
traffic is too heavy to Stop every vehicle and make such inquiries at the primary stop location. In the
case at hand, I was stopped and interrogated directly following the initial stop. As such, the agents
had no cause to refer me to a secondary inspection area since the primary stop & questioning served
the same function as secondary inspection areas in the case referenced by Mr. Nicley.

In justification for the location of this temporary checkpoint, Mr. Nicley states the following:

"The encounter was more than 40 miles north of the international border. Smugglers
regularly use this road to transport illicit contraband to the Tucson area. "

I find it very telling that Mr. Nicley first references illicit contraband as opposed to illegal aliens in
his response to you. In all U.S. Supreme Court decisions regarding the legality of Border Patrol
checkpoints, it has been made clear that permanent suspicionless checkpoints only meet
constitutional muster when their scope is limited to immigration inquiries. Any expansion of the
purpose of such inland checkpoints turns the opemtion into an unconstitutional exercise of Border
Patrol discretion. Indeed, in the very Supreme Court case referenced by Mr. Nicley, Justice Powell

states:

"The principle protections of Fourth Amendment rights at checkpoints lies in appropriate
limitations on the scope of the stop. See Terry v. Ohio, 392 US., at 24-27,. United States v.
Brignoni-Ponce, 422 US., at 881-882. We have held that checkpoint searches are
constitutional only if justified by consent or probable cause to search. United State v. Ortiz,
422 US. 891 (1975). And our holding today is limited to the type of stops described in this
opinion. ~ny further detention...must be based on consent or probable cause. ", -Justice

Powell in U.S. v. Martinez-Fuerte

Expanding the scope and purpose of Border Patrol checkpoints to encompass checks for illicit
contraband is clearly an unconstitutional and unlawful exercise of discretion at Border Patrol

checkpoints.

As indicated in my initial correspondence with you, I stated that the Border Patrol agents at the
checkpoint refused to identify themselves. Mr. Nicley responded by indicating they identified
themselves as Border Patrol Agents but fails to acknowledge the fact that these agents refused to
provide me with their names or badge numbers. Such a refusal to identify themselves is wholly



inappropriate when specifically requested to do so. These agents have a responsibility to the public.
One of those responsibilities is to individually identify themselves when operating within the public
sphere upon request. I consider a failure to do so dereliction of duty and an indicator that checkpoint
operations are being conducted unlawfully. If my travels can be interrupted absent individualized
suspicion of wrongdoing and I can be temporarily detained and questioned regarding my citizenship
and right to be in the country than the Border Patrol agents initiating the stop have a responsibility to
affirmatively identify themselves & the nature/scope of the stop.

Mr. Nicley goes on to state that the checkpoint was not a waste of resources or harassment of the
motoring public. I would ask how many illegal aliens crossed the border without challenge because
Border Patrol agents were too busy stopping motorists absent individualized suspicion of
wrongdoing during the time frame in question? The recent Minuteman Project has shown just how
effective at stopping illegal border crossers individuals can be by just sitting near the border and
reporting visual sightings. As such, it's clear that the Border Patrol is not doing its job if its agents
aren't patrolling the border, traveling to or from the border, or investigating credible reports of illegal
aliens away from the border.

Finally, Mr. Nicley indicates the agents at this checkpoint were highly trained and professional in
their conduct. Given their failure to identify themselves or the purpose of the stop, their disregard for
the rule of law as evidenced by the very court case referenced by Mr. Nicley, and their repeated
attempts to unlawfully enter my vehicle and seize my person and property absent reasonable
suspicion or probable cause would appear to contradict Mr. Nicley's assurances to the contrary.

I have also recently become aware of several actions by Mr. Nicley himself that would call into
question his professionalism. The Sierra Vista Herald reported on May 6, 2005 that Chief Patrol
Officer Nicley barred journalist Chris Simcox from access to a press conference held by Homeland
Security Secretary Michael Chertoff in Douglas, Arizona. Mr. Simcox is the owner & editor of the
Tombstone Tumbleweed, a local newspaper, and a credentialed member of the press. It would seem
that the only reason Mr. Simcox was denied access was due to his affiliation with the Minuteman
Project. Needless to say, this represents a gross violation of Mr. Simcox's First Amendment Rights
and the public's right to know.

It has also come to my attention that Congressman Tancredo (CO), has recently called for the
resignation of Mr. Nicley given his order to Border Patrol agents in the Naco sector to stand down
along the border so as to not give credence to the Minuteman Project by showing an increase in
arrests in the area. If the Border Patrol's mission is truly to secure the border than why are line agents
being commanded to 'stand down' along the border while motorists are being targeted 40 miles North
of the border absent individualized suspicion of wrongdoing?

Given these examples and many more that can be quickly pointed to, I have little confidence in the
ability of the Border Patrol or the Tucson Sector leadership to conduct their mission in a
Constitutional fashion. It is clear that the actions of these agents are placing individuals at risk on a
daily basis. I ask you and your office to investigate Border Patrol operations in the Tucson sector and
help restore accountability to this out-of-control agency.

Thank you for your time and consideration in this matter.



Sincerely; .

~~~
1-520-808-2054
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